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to continue introduction into com-
merce of a modified version of that 
family: 

(1) If we determine that the change(s) 
in locomotive design may have an ef-
fect on emission deterioration, we will 
notify you within five working days 
after receipt of the report in paragraph 
(h) of this section, whether subsequent 
testing/auditing under this subpart will 
be sufficient to evaluate the change(s) 
or whether additional testing (or audit-
ing) will be required. 

(2) After implementing the change or 
changes intended to remedy the non-
conformity, you must demonstrate 
that the modified engine family does in 
fact conform with the regulations of 
this part by testing locomotives (or au-
diting for remanufactured locomotives) 
selected from normal production runs 
of that engine family. When both of 
these requirements are met, we will re-
issue the certificate or issue a new cer-
tificate. If this subsequent testing (or 
auditing) reveals failing data the rev-
ocation remains in effect. 

(j) At any time subsequent to an ini-
tial suspension of a certificate of con-
formity for a test or audit locomotive 
pursuant to paragraph (a) of this sec-
tion, but not later than 30 days (or 
such other period as may we allow) 
after the notification our decision to 
suspend or revoke a certificate of con-
formity in whole or in part pursuant to 
this section, you may request a hearing 
as to whether the tests or audits have 
been properly conducted or any sam-
pling methods have been properly ap-
plied. (See § 1033.920.) 

(k) Any suspension of a certificate of 
conformity under paragraphs (a) 
through (d) of this section will be made 
only after you have been offered an op-
portunity for a hearing conducted in 
accordance with § 1033.920. It will not 
apply to locomotives no longer in your 
possession. 

(l) If we suspend, revoke, or void a 
certificate of conformity, and you be-
lieve that our decision was based on er-
roneous information, you may ask us 
to reconsider our decision before re-
questing a hearing. If you demonstrate 
to our satisfaction that our decision 
was based on erroneous information, 
we will reinstate the certificate. 

(m) We may conditionally reinstate 
the certificate for that family so that 
you do not have to store non-test loco-
motives while conducting subsequent 
testing or auditing of the noncom-
plying family subject to the following 
condition: you must commit to recall 
all locomotives of that family produced 
from the time the certificate is condi-
tionally reinstated if the family fails 
subsequent testing, or auditing if appli-
cable, and must commit to remedy any 
nonconformity at no expense to the 
owner. 

Subpart E—In-use Testing 
§ 1033.401 Applicability. 

The requirements of this subpart are 
applicable to certificate holders for lo-
comotives subject to the provisions of 
this part. These requirements may also 
be applied to other manufacturers/re-
manufacturers as specified in 
§ 1033.1(d). 

§ 1033.405 General provisions. 
(a) Each year, we will identify engine 

families and configurations within 
families that you must test according 
to the requirements of this section. 

(1) We may require you to test one 
engine family each year for which you 
have received a certificate of con-
formity. If you are a manufacturer 
that holds certificates of conformity 
for both freshly manufactured and re-
manufactured locomotive engine fami-
lies, we may require you to test one 
freshly manufactured engine family 
and one remanufactured engine family. 
We may require you to test additional 
engine families if we have reason to be-
lieve that locomotives in such families 
do not comply with emission standards 
in use. 

(2) For engine families of less than 10 
locomotives per year, no in-use testing 
will be required, unless we have reason 
to believe that those engine families 
are not complying with the applicable 
emission standards in use. 

(b) Test a sample of in-use loco-
motives from an engine family, as 
specified in § 1033.415. We will use these 
data, and any other data available to 
us, to determine the compliance status 
of classes of locomotives, including for 
purposes of recall under 40 CFR part 
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